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IN THE UNITED STATES COURT OF APPEALS 
FOR THE NINTH DISTRICT 


No. 12078 
WALTER TREPTE and MARGARET TREPTE, 


Petitioners, 
VS. 


BmeMMISSIONER OF INTERNAL REVENUE 
Respondent. 


ON PETITION FOR REVIEW OF THE 
DECISION OF THE TAX COURT 
OF THE UNITED STATES 


BRIEF FOR THE PETITIONERS 


Opinion of the Tax Court 
The memorandum findings of fact and opinion of 
the Tax Court of the United States (Tr. 28-51) are 
not reported. 
Jurisdiction 


‘This petition for review (Tr. 54-64) involves United 
States income and victory taxes for the calendar years 
1942 and 1943. On August 23, 1946, the Commis- 
sioner of Internal Revenue mailed to the taxpayers 
notices of deficiencies in the total amounts as follows: 


Years Amount 


Walter Trepte _.. 1942-1943 $23,183.84 (Tr. 4) 
Margaret Trepte_.. 1942-1943 $29,480.82 (Tr. 16) 
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Within ninety days thereafter and on November 18, 
1946, the taxpayers filed their petitions with the Tax 
Court of the United States for a redetermination of those 
deficiencies under the provisions of Section 272 of the 
Internal Revenue Code. (Tr. 4-26). The decisions of 
the Tax Court sustaining the deficiencies were entered 
May 28, 1948. (Tr. 52, 53). The case is brought t@ 
this Court by a petition for review filed August 23, 
1948 (Tr. 54-64), pursuant to the provisions of Sec- 
tions 1141 and 1142 of the Internal Revenue Code. 


Questions Involved 


‘The questions involved are: 


Whether the petitioners are entitled to have their 
individual Income and Victory Taxes computed for the 
years 1942 and 1943 as co-partners of the Trepte Con- 
struction Co., pursuant to the Articles of Co-partner- 
ship dated January 1, 1942, which come within the 
provisions of Sections 181, 182, 183, 187, and 3797 
of the Internal Revenue Code, and Sections 29.181-1, 
29.182-1, 29.183-1, and 29.187-1 of the United States 
Treasury Department Regulations 111; and 

Whether the assignment made by Walter Trepte of 
the community property consisting of assets, property, 
business, and earnings in and to the Golden © Trepte 
Construction Co. is a part of the operations of the Trepte 
Construction Co. 

The petitioners contend that the Articles of Co-part- 
nership of the Trepte Construction Co. entered into as 
of the first day of January 1942 by and between Walter 
Trepte and Margaret Trepte, husband and wife, and| 
their two sons, Walter B. Trepte and Albert Eugene | 
‘Trepte, was a bona fide co-partnership for all purposes, . 
including tax purposes, and that all things necessary and | 
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requisite were done pursuant to the provisions of said 
Agreement of Co-partnership dated January 1, 1942, 
to come within the provisions of the Internal Revenue 
Code Supra and that their individual Income Tax re- 
turns should be computed according to the UNITED 
STATES PARTNERSHIP RETURNS OF INCOME 
filed for the years 1942 and 1943. 

‘The petitioners further contend that Walter Trepte’s 
interest in the Golden & Trepte Construction Company 
was community property of Walter Trepte and his wife, 
Margaret Trepte, and that under the provisions of the 
Articles of Co-partnershrp dated January 1, 1942, any 
income from the Golden &@ Trepte Construction Com- 
pany was definitely a source of income to the Trepte 
Construction Co. and that such income reported in the 
SmI TED STATES PARTNERSHIP RETURN OF 
INCOME was income of the Trepte Construction Co. 

‘The Tax Court of the United States denied the peti- 
tioners contention and held that the Articles of Co- 
partnership dated January 1, 1942 (Exhibit 1) were 


—imeifective for income tax purposes and found deficiencies 
im taxes against Walter Trepte and Margaret Trepte, 


and in view of the conclusion, made no determination 
as to the assignment of the interest of Walter Trepte 


in and to the Golden & Trepte Construction Company 


to the Trepte Construction Co., Co-partnership, pur- 
suant to agreement dated January 1, 1942 (Exhibit 1). 
Code and Requiations 
The code and regulations involved in this case are 
found in the Appendix, infra. 
Statement 


Opening statements were made on behalf of peti- 
troners and on behalf of respondent, after which the 
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Witnesses, at the request of respondent’s counsel, were 
excluded from the room while not testifying. 

By STIPULATION OF FACTS by the parties, Ham 
lubite 1, 2-A,.3-B, 4, 5, 6, 7,.%, 9, 10, 1h, 12, 08 
15, 16, 17-C, 18-D, 19-E, 20-F, and 21 were intros 
duced and received in evidence; respondent's Exhibits 
G, H, I, J, K, and L were also introduced and received 
in evidence. 


Synopsis of Exhibits 


Exhibit 1: The ARTICLES OF CO-PARTNESS 
SHIP, dated January 1, 1942, between Walter Trepte, 
Margaret Trepte, Walter B. Trepte and Albert Eugene 
Trepte, who thereby agreed to become partners with 
26% interest in each of Walter Trepte and Margaret 
Trepte and 24% interest in each of Walter B. Trepte 
and Albert Eugene Trepte. 

Walter Trepte conveyed to the partnership all of his 
office equipment, planing mill equipment, trucks, ma- 
chinery, cash in bank, accounts receivable, Naval Air 
Station job equity, being an equity in the partnership 
assets of Golden © Trepte Construction Company, and 
all other personal property used by him in his business, 
as Well as all good will of the business, subject to all 
lhabilities as of January 1, 1942, as appeared on his 
books, condensed as follows: 

Cash, Accounts Receivable; Work in Pro- 
gress; Building Material; and Fixed 


Equipment less depreciation ____...._...__..-- $89,734.05 
Naval AirStation job eaqwity 88,458.88 
Wiokal JNeCets: 2a. $178,192, 99m 
Less: Accounts and Notes Payable and 
2 a 53,438.04% 


$124,754.38 
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These assets were the community property of Walter 
 Trepte and Margaret Trepte and were thereby con- 
"verted into separate property. 

— Walter B. Trepte and Albert Eugene Trepte each 
| gave to Walter Trepte and Margaret Trepte his note 
dated January 1, 1942, for $29,941.17, with interest 
by 3% per annum, for his 24% interest in the net 
assets of $124,754.89, all distribution of proceeds to 
be applied on the balance of the notes unpaid before 
distribution to them individually. 

_ Joint Exhibit 2-A: The United States Partnership 
Return of Income, Form 1065, for the calendar year 
1942, Trepte Construction Co., shows ordinary net in- 
come of $176,415.67 and capital gains of $1,992.42, 
and the partners’ share of income as follows: 


Name of each Ordinary net Net long- 
|) partner income term gain 
Menor Lrepte ® 60,422.35 3S <Geod: 
Margaret Trepte _._______....___. 57,054.46 644,37 
We alter B, Trepte _._......._- VAS ofA re OE RS 
mabert FE. Trepte 29,009.80 327.63 


$176,415.67 $1,992.42 


Return of Income, Form 1065, for the calendar year 
1943, Trepte Construction Co., shows ordinary net in- 
come of $118,030.00 and capital gains of $1,550.01, 
and the partners’ share of income as follows: 


Name of each Ordinary net Net long- 
partner income term gain 
ieelter Liepte ss 9 44,467.92 $ 584.05 
Margaret Trepte_.. 24,980.04 327.98 
Walter B. Trepte Doe Das,/ 8 oe, tl 
Albert E. Trepte... 23,058.26 302.87 


$118,030.00 $1,550.01 
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Exhibit 4: The August 23, 1946 deficiency letter to- 
gether with statement to Walter Trepte shows a deficiency 
of 325, 183. 84. 

Exhibit 5: The August 23, 1946, deficiency letter, to2 
gether with statement to Mrs. Margaret Trepte shows 
dadeierency Of O29, 400.02. 

Exhibit 6: Declaration of Emancipation of Mingg 
executed by Walter Trepte and Margaret Trepte April 
18, 1942, emancipated their son Albert Eugene Trepte, 
from parental control as of January 1, 1942, and granted 
to him the right to control and receive his own earnings 
and to have all the rights of an adult person. 

Exhibit 7: Declaration by Albert Eugene Trepte 
dated April 22, 1947, to the Trepte Construction Co. 
declared that he became twenty-one years of age on Sep- 
tember 8, 1946, and that he thereby ratified and con- 
firmed his acts as a minor in executing the Articles of 
Co-partnership as of January 1, 1942, and entering in 
the business of the partnership. 

Exhibit 8: The promissory note of Albert Eugene 
‘Trepte dated January 1, 1942, payable to Walter Trepte 
and Margaret Trepte for $29,941.17, which shows the 
various payments endorsed thereon, and fully paid with 
interest by December 29, 1945. 

Exhibit 9: The promissory note of Walter B. Trepte 
dated January 1, 1942, payable to Walter Trepte and 
Margaret Trepte for $29,941.17, shows the various 
payments endorsed thereon, and fully paid with interest 
by December 29, 1945. 

Exhibit 10: Payroll records of payments to Walter B. 


Trepte on the payroll sheets of Walter Trepte, Builder, . 


for the weeks or periods for 1935 and 1936. 


Exhibit 11: The employees’ account records (Com- - 


pensation Record) of Walter Trepte, Builder, shows em- 
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outset and his accumulated capital from the income after 
withdrawals, the explanation of which is as follows: 
24% share in partnership (Trepte Con- 

struction Co.) acquired by purchase Jan- 


eee ee ee $29,941.17 
December 31, 1942 Partner's share of income: 
Wraimary net income.__._____. $28,998.09 
Ordinary net income—salary 
aglimistment pro 7 
Net long-term capital gain ___ 666.98 
0c. $30,196.04 
bess: Wathdrawals ________ Dono) / 
Balance added to capital... a OO Od 
Capital—December 31, 1942... $59,606.24 
December 31, 1943 Partner’s share of income: 
Widimary met imeorie__._..__ $22,993.78 
Ordinary net income—salary 
Aeijusbinent 2, ROO 
Net long-term capital gain _. O02 
| Oi) ae _ 26,194.00 
Less: Withdrawals __.____. 29,407.05 
Balance, decrease of capital (or 2 AOD ) 
Capital—December 31, 1943... $56,393.19 
December 31, 1944 Partner’s share of income: 
Ordinary net income__..__.._. & 7,386.44 
Ordinary net income—salary 
a@mucmment _......... _ Beavoroo 
Net long-term capital gain oat i2 
Mera) .. eee. TS ie Gas 


[eecs: Viithdrawals .._..... 22,643.71 
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December 31, 1945 Partner's share of income: 


Oreimary wer tncome ___. $25,226.09 
Ordinary net income—salary 
@ayuietment .......... 2. 4,800.00 
Net long-term capital gain 163.20 
USC Sie anne $30,189.29 


ess: Withdrawals __...__ 15,27 2960p 
Balance added to capital 
Capital—December 31, 1945_______ 


14,916.64 
$61,802.68 


December 31, 1946 Partner’s share of income: 


Ordimary met income... $24,844.45 
Ordinary net income—salary 
melipmisimient 4,800.00 
Net long-term capital gain __. 222:910 
WO Soe. See ae $29,867.35 
Less: Withdrawals _________- 29,164.00 
Balance added to capital. 703.39 
Capital—December 31, 1946 __.._...$62,506.03 
Summary 
24% share in partnership acquired by pur- 
chase Janwary 1, 1942.2. $29,941.17 
PARTNER'S SHARE 
YEAR OF INCOME WITHDRAWALS DIFFERENCE 
1942 $30,196.04 5 537 $29,665.07 
1 943 26 O08 29,407.05 - (3,213.55 
1944 Ney Somes 22,642.71 -(9,507.139 
oe) 30,189.29 15° 272.6 14,916.64 
1946 2298107 35 29,4 G2800 703.33 
pa 29,533.24 $97,018.38 $32,564.86 


tf 
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Net addition to capital account of 


Peaeeer By Wrepte:. 32,564.86 
December 3], 1946— 
Ee alver i>. Wrepte—Capital vo2, 206.02 


Exhibit 16: Ledger sheets of the Trepte Construc- 
tion Co. books of account, account No. 284, “‘Albert 
Eugene Trepte, Capital,’ shows his 24% interest in 
the partnership at the outset and his accumulated capital 
from the income after withdrawals, the explanation of 
which 1s as follows: 


24% share in partnership (Trepte Con- 
struction Co.) acquired by purchase Jan- 


Wary 1, 1942 _ ::, hr a ne $29,941.17 
December 31, 1942 Partner’s share of income: 
OFdinary net income ________- $29,009.80 
Net long-term capital gain _. 327 
Wem. $29,665.07 
Messe “Vithdraweals None 


Balance added to capital ___ LI OG S07 


Capital—December 31, 1942_____. $59,606.24 
December 31, 1943 Partner’s share of income: 


Ordinary net income.________ $23,058.26 
Net long-term capital gain __ 605.74 
‘Ct2)| lone $23,664.00 
less: “Wy thladrawals _.......-. WS I MOO 
Balance, decrease of capital - (2,046.06) 


Capital—December 3], 1943 _. $57,560.18 
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ecember 31, 1944 Partner’s share of income: 


Ordimary met imcome._____.. ® 7,/85.02 
Net long-term capital gain___. 603.54 
tal... 2 S 6,530.30 
ess: Witindrawals 16,646.71 
Balance, decrease of capital -(8,310. 18 
Capital—December 31, 1944_____ $49,250.03 
December 31, 1945 Partner's share of income: 
Ordinary net imeome 2... $25,226.08 
Net long-term capital gain. {63.20 
Siici.. _aeeS rs b29,389.28 
Less: Withdrawals 2... 10.571 Mo 
Balance added to capital_ 14,818.13 
Capital—December 31, 1945_____. $64,068.16 
December 31, 1946 Partner's share of income: 
Ordinary met income ....._. $24,844.45 
Net long-term capital gain _ L228 
Gian!) ae ee »25,067.35 
Less: Withdrawals _____.__- 21,225.97 
Balance added to capital __. 3,841.38 
Capital—December 31, 1946 _____.. 67,909.54 © 
Suramary 
24°. share in partnership acquired by pur- 
claaser January 1, 1942 22 ee $29,941.17 
PARTNER'S SHARE 
YEAR OF INCOME WITHDRAWALS DIFFERENCE 
1942 $29,665.07 None $29,665.07 
1943 23,664.00 $25, 710006 - (2,046.06) 
1944 8:336.56 16,646.71  - (8,310.15) | 
1945 25,389.28 10,571.95 14,818.13 
1946 Pe 067.35 21,2257 3,841.38 


Total $112,122.26 $74,153.89 $37,968.37 
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Net addition to capital account of 


SS BAS 37 Gey 
December 31, 1946— 
Pilbert E. Trepte—Capital..._-__-_-____ me 209.54 


Joint Exhibit 17-C: 1942 United States Individual 
Income Tax Return of Walter Trepte shows the amount 
he received from the Trepte Construction Co. partner- 
ship as ordinary net income $60,822.35 and from net 
gain from sale of capital assets $686.93. 

Joint Exhibit 18-D: 1943 United States Individual 
Income Tax Return of Walter Trepte shows the amount 
he received from the Trepte Construction Co. partner- 
ship as ordinary net income $44,467.92, and from net 
gain from sale of capital assets $584.05. 


Joint Exhibit 19-E: 1942 United States Individual 
Income Tax Return of Margaret ‘Trepte shows the 
amount she received from the Trepte Construction Co. 
partnership as ordinary net income $57,054.46, and 
menm met gain from sale of capital assets $644.37. 


Joint Exhibit 20-F: 1943 United States Individual 
Income Tax Return of Margaret Trepte shows the 
amount she received from the Trepte Construction Co. 
partnership as ordinary net income $24,980.04, and from 
net gain from sale of capital assets $327.98. 

Exhibit 21: Certificate of Fictitious Name of the 
Trepte Construction Co. shows the owners as the four 
partners named in the Agreement of Co-partnership 
dated January 1, 1942, which was recorded May 12, 
1942, in the office of the County Clerk of the County 
of San Diego, also Publication was made and Affidavit 
of Publication was filed June 12, 1942, with the County 
Clerk of the County of San Diego as provided by the 
Civil Code of California, Section 2466. 
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Respondent’s Exhibit G: 1942 United States Indi- 
vidual Income Tax Return of Walter B. Trepte shows 
the amount he received from the Trepte Construction 
Co. partnership as ordinary net income $29,529.06, and 
from net gain from sale of capital assets $333.49. 

Respondent’s Exhibit H: 1943 United States Indi- 
vidual Income Tax Return of Walter B. Trepte shows 
the amount he received from the Trepte Construction 
Co. partnership as ordinary net income $25,523.78, and 
from net gain from sale of capital assets $335.11. 

Respondent’s Exhibit I: 1942 United States [ndi- 
vidual Income Tax Return of Albert Eugene Trepte 
shows the amount he received from the Trepte Con- 
struction Co. partnership as ordinary net income $29,- 
009.80, and from net gain from sale of capital assets 
$327.63. 

Respondent's Exhibit J: 1943 United States Indi- 
vidual Income Tax Return of Albert Eugene Trepte 
shows the amount he received from the Trepte Construc- 
tion Co. partnership as ordinary net income $23,058.26, 
and from net gain from sale of capital assets $302.87. 

Respondent’s Exhibit K: Navy Department Bureau 
of Yards and Docks, Contract NOY-4205, dated July 
6, 1940, (cost-plus-a-fixed-fee) with M. H. Golden 
and Walter Trepte, called the Contractors. Excerpts 
from the said contract are as follows: 

“TIME OF COMBLETTON: ARTICLE e. 
‘The Contractors agree to proceed immediately with the 
organization of office and field forces to be engaged upon 
the work under this contract and to direct their efforts 
toward early purchases and transportation of materials 
and the initiation of actual construction work on the 
site; and to concentrate upon rapid progress and the 
completition of the entire work at the earliest possible 
date: 
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PeANT AND EQUIPMENT. ARTICLE 7.— 
The Contractors shall provide all plant and equipment 
required for the accomplishment of the work under this 
meairact, * * * 

Seen VICES AND LABOR. ARTICLE 8.—(a) 
All services and labor, including personal services of every 
Gearacter, * * * 

S.A LERIAUS. ARTICLE 9.—(a) All materials 
required for the accomplishment of the work under this 
contract shall be provided by the Contractors, including 
materials, articles, and supplies required for temporary 
use and such as may be consumed in use. * * * 

Sten wNATION OF CONTRACT. ARTICLE 
13.—(a) Should the Contractors at any time refuse, 
neglect, or fail to prosecute the work with promptness 
mad diuigence, * * * 

-ECORDs AND ACCOUNTS. ARTICLE 23. 
—The Contractors agree to keep accurate records and 
books of accounts, on a job-order basis, * * * 

feonetenes TO THE CONTRACTORS 
ARTICLE 26.—The Government agrees that the Con- 
tractors may submit at intervals of not less than seven 
calendar days payment requisitions accompanied by duly 
certiied and approved payrolls, invoices, bills or other 
Beidstantiating documents, * * * ”’ 

Respondent's Exhibit L: Contract on a cost plus a 
fixed fee, dated June 30, 1942, between Rohr Aircraft 
Corporation, a California corporation, acting for and 
on behalf of the Defense Plant Corporation, and Walter 
Trepte and M. H. Golden individually, doing business 
as the Golden © ‘Trepte Construction Company, here- 
inafter called ‘“‘Engineer-Contractor.’’ The total esti- 
mated cost of the contract was $644,339.00, exclusive 
of Engineer-Contractor’s fer. It was estimated that the 
work as provided for in the contract would be ready 
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for utilization by the owner on or before October 15, 
1942. 
Statement from Oral Evidence 


Walter B. Trepte, the elder son of the petitioners, 
testified that he was twenty-nine years of age and had 
lived in San Diego, California all of his life and attended 
grammar school, high school and college there. (Tr. 75); 

That he worked for his father 1n the construction 
business during the summer of 1935, two months of 
1936, during the fall of 193%, all ef 1939, and dime 
and August of the year 1940, and to the end of the 
year 1940 for Golden © Trepte Construction Company, 
during the year 1941 he worked for Golden © Trepte 
Construction Company in the timekeeping department 
where he was in charge of personnel and timekeeping, 
did some of the bookkeeping and took care of certain 
security work that the Navy requested and did all of 
the hiring and firing cf the tien, (Mr. 70) 77 

As of January 1, 1942, Walter B. Trepte became a 
co-partner of the Trepte Construction Co. pursuant to 
Articles of Co-partnership Exhibit 1. The formation 
of the Co-partnership was discussed with his father 
and mother, and brother Gene (Albert Eugene Trepte), 
during the fall of 1941. The object of the formation of 
the Co-partnership was to carry on the business of the 
‘Trepte Construction Co. in the event that his father 
should meet with a tragedy. During the fall of 1941, 
his father was making many hazardous trips by airplane, 
in connection with his construction work. (Tr. 77, 78, 
Paeo>, 154, 155). 

Although Walter B. Trepte worked on jobs of the 
Trepte Construction Co., the Rohr Aircraft Corpora- 
tion, and the Golden © Trepte Construction Company, 
all of his services were for and in behalf of the Trepte 
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Construction Co. and any salary or remuneration he 
may have received on the various jobs was given con- 
sideration at the time an adjustment of his co-partner- 
ship remuneration was made at the end of each year, 
at which time he received $4800.00 as remuneration 
for his services from his co-partnership, the Trepte Con- 
struction Co. (Tr. 78-80). 


A portion of Walter B. Trepte’s 249% share in the 
net income of the Trepte Construction Co. partnership 
was withdrawn for his personal use, said withdrawals 
consisted of numerous items which he identified, such 
as the payments and interest on his note (Exhibit 9) 
dated January 1, 1942, payable to Walter Trepte and 
Margaret Trepte for his purchase of a 24% interest in 
and to the partnership, Collector of Internal Revenue 
for his United States Individual Income Taxes, Fran- 
chise Tax Commissioner for his California Individual 
Income Taxes, and other personal expenditures. Many 
of the checks issued for the said withdrawals were signed 
by the witness and all of them were drawn on the Trepte 
Construction Co. bank account (See summary of Exhibit 
fm). (Ir. 80-83, 87, 89-91, 98-100). 

During the fall of 1941 when the discussions took 
place regarding the formation of the co-partnership, the 
question of tax reduction or avoidance was never brought 
me (ir. 85, 91-93). 

Walter B. Trepte signed checks against the Trepte 
Construction Co. partnership account, and prior to that 
time from 1937 on, he was authorized to sign checks 
for and in behalf of his father, Walter Trepte, Builder, 
and he hired and fired employees of the Golden & Trepte 
Construction Company from May of 1941 and also of 
the Co-partnership of which he was a partner, Trepte 
Construction Co. These constituted valuable and vital 
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services to the Trepte Construction Co. (Tr. 100, 101, 
G3). 

ALBERT EUGENE TREPTE, second son of iam 
petitioners, stated that he was twenty-two years old, that 
he was twenty-one on September 8, 1946; he worked for 
his father in the construction business in the summer of 
1941, in the summer of 1942, he delivered and rustled 
material, which gave him a chance to get around the 
jobs and understand what was going on. He also went 
with his father on estimating jobs and discussed them 
with him. In 1943 he went to summer school. (Tr. 
1 036105) . 

He was in the service from February 28, 1944 until 
June 7, 1946. He served in the Western Sea Frontier, 
Southern Sector, for the Navy aboard a 250 foot schooner 
patrolling the Guadalupe Patrol six hundred miles off 
San Diego; he held the rate at first, of First Seaman: 
having had experience in sailing, he was put in the 
capacity of Leading Seaman handling sails and docking 
the ship. He was schooled in the Quartermaster’s De- 
partment, and as Sailing Master he directed men and 
Gfhiecrs., (Tr. 104, 109, Lid). 

Having worked in the construction business with his 
father, Walter Trepte, it was his desire to learn the 
practical end of the construction business, and he de- 
cided to attend California State Polytechnic College at 
San Luis Obispo, for a two years course, and was taking 
architectural engineering, which he finished in the spring 
of 1948. His father had similar schooling. (Tr. 106). 

Upon reaching the age of majority, Albert Eugene 
‘Trepte ratified the partnership agreement which was 
entered into when he was a minor. (Exhibit 7). He 
had discussed the partnership agreement with his father 
before January 1, 1942, had given his note (Exhibit 8) 
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for the purchase price of his share of the partnership and 
that the note was fully paid in 1945. (Tr. 106, 107). 

He identified various items of expenditures which 
were charged to his withdrawal account, such as the 
payments and interest on his note (Exhibit 8) dated 
January 1, 1942, payable to Walter Trepte and Mar- 
garet Trepte for his purchase of a 24% interest in and 
to the partnership, Collector of Internal Revenue for his 
United States Individual Income Taxes, Franchise Tax 
Commissioner for his California Individual Income 


Taxes, and other personal expenditures (See summary 
oe Exbabit 14). (Tr. 107, 108, 112). 


His source of income since 1942 was from the [Trepte 
Manstmection Co. and the Navy. (Tr. 113). 


MARGARET TREPTE, one of the petitioners, wife 
of Walter Trepte, and also one of the partners of the 
Trepte Construction Co., testified that she married 
Walter Trepte in 1916 when he was working for his 
father as an employee in the construction business; he 
did not own anything at the time they were married; 
they have lived together ever since as husband and wife 
and whatever he earned since their marriage was com- 
Mmiumitysoreperty. (Ir. 115). 

She remembered the discussions in regard to the part- 
nership and taking the boys into it; it was talked about 
for quite a while in 1940 and 1941, as the boys grew 
up; she executed the 1942 partnership agreement as one 
of the partners and knew that at that time she was giving 
up nearly one-half of her community property; she 
favored the partnership becausz her husband was flying 
a good deal and if anything should happen, there would 
be somebody to carry on and she wanted it that way. 
The boys had expressed a preference for that kind of 
meerk. (fiir. 115, 116). 
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In discussing the formation of the partnership there 
was no discussion about reducing taxes. There was 
mention of the precedent of Mr. Trepte and his father 
and their partnership. (Tr. 116). 

Before the partnership agreement of January 1, 1942 
was executed, she said she read it, knew what it con- 
tained, signed, it, knew the provision in regard to any of 
the partners’ selling his interest; that the dealings under 
the partnership were controlled by the majority hold- 
ing of the partners and that other than her husband, the 
partners were her two sems. (Yr. 117). 


Eugene talked and planned on going into the con- 
struction business with his father, all of his life. He 
would work for his father in the summertime, and when 
he was at home on vacation, he would go down to the 
office; when at home, he looked over the books and would 
take trips with his father around the jobse (Trea 
1 So. 

The petitioners were in agreement about the boys 
soing into the co-partnership. (Tr. 121). 

WALTER TREPTE stated that he was fitty four 
years cold, a general contractor, engaged in the business 
since 1917 and before that in various occupations of the 
contracting industry; worked for his father, Morris 
Trepte, before 1917 in San Diego and in that year be- 
came a partner with his father, giving him a note for an 
interest in the partnership, which note was paid out 
etearnings, (Ir. 121, 122). 

His father had previously had a partner by the name 
of Ed Rambo and the witness bought out his interest. 
Before becoming such partner he had had schooling of 
two years of structural design in the California School 
of Mechanical Arts at San Francisco, from 1910 to 
1912. From 1912 to 1917 he worked with his father 
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The partnership with his father continued until 1928 
when the witness bought out the father, paying cash. 
From 1928 to 1942 there was no one associated with 
him in his business, which consists of what is known 
as commercial construction and some engineering con- 
struction. His particular architectural and engineering 
education gave him definite assistance in that work, 
enabling him to grasp the fundamentals much faster than 
if he had not had the training, and he was able to do the 
engineering work himself on his jobs, whereas others 
mould have had to employ architects. (Tr. 122, 123). 


Walter Trepte hoped that his sons would join him 
in the business and influenced them all he could, par- 
ticularly in the schooling for Gene (Albert Eugene 
Trepte) in the Polytechnic school, which was discussed 
with Gene and which the witness had investigated and 


mecommended. (Tr. 123, 124).. 


He formed the Trepte Construction Company because 
of the flying that he had to do to get to offshore Navy 
jobs and because of the business background. He had 
sone in with his father and thought it was a good thing 
for his sons to do likewise. On one of the earlier trips 
to San Clemente Island with Mr. Golden they had a 
near crash in landing in a fog and discussed the question 
of what would become of that particular fixed contract 
with the Navy in case of the death of one or both of 
them. Witness told Mr. Golden that he had been con- 
sidering having the boys go into partnership with him 
and thought that he should form a partnership as soon 
as he could to carry on the business if anything happened 
to him. The same line of thought was suggested to him 
by a government man; Officer Montgomery or Henry B. 
Smith, while riding in a plane to San Clemente I[sland, 
agreed that it would be a very involved matter in case 
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of accident and if anything happened to the witness. 
Witness went to San Clemente Island about once a week 
travelling by air north to Oceanside to a controlling 
station, then westerly to San Clemente Island. The time 
of this discussion of the forming of a partnership must 
have been in the summer of 1941 when they started the 
San Clemente Island job NOY-4205, Bureau of Public 
WorksrU: SN: (ir: 624) G25 1S4ae 


The original contract was for $2,700,000.00, mostly 
on North Island in San Diego Bay, which contract had 
to be completed in about a year’s time. The contract 
was then extended to include Brown Field on the lower 
end of San Diego Bay, Otay Mesa Airfield facilities, 
Kearney Mesa Airfield facilities and San Clemente Air- 
field facilities. “he compensation for the work under 
this contract was paid on a fixed fee basis determined 
by the officer in charge. The original fee was in the 
neighborhood of 3%, paid from the Bureau of Public 
Works in Washington or the Bureau of Yards and Docks 
in Washington, he didn’t know which; payments were 
made in installments; the final payment was not de- 
termined until the termination of the contract. Payments 
for labor and material were originally made monthly, 
then as the job became larger they were made bi-monthly 
and finally weekly. In order to obtain payments the paid 
bills and cancelled checks were sent to the Government. 
The contract eventually ran into between $21,000,- 
000.00 and $22,000,000.00. The fee for the first $2,- 
000,000.00 job was about 3%, which was reduced later 
to whatever the Bureau of Yards and Docks agreed to, 
Becoming smialier and smaller (Wr 125-127). 

After the talk with Mr. Golden, witness discussed the 
partnership with his family in the fall of 1941. He ex- 
plained to the boys the advantage of their being taken in 


. Commissioner of Internal Revenue 23 


as partners; he had had that experience himself and he 
found what a big advantage it was to take over a reputa- 
tion for ability and integrity that you don’t have to sweat 
for yourself, and the boys were able to see and appreciate 
it; they were questioned about their wishes, and wanted 
to go into the partnership, (Tr. 127, 128). 

There was no discussion about avoiding or reducing 
taxes at the time of forming the co-partnership. (Tr. 
128). 

When the partnership was made, Walter B. Trepte 
was sufficiently educated in the business to take respon- 
sibility. He could take care of the office and accounting, 
do the hiring and the personnel end of the work. He was 
assistant manager. 


The item ‘“‘Naval Air Station job equity $88,458.88” 
set out under the caption ‘‘Assets’’ in the partnership 
agreement was working capital and money owed to him 
for labor and material; none of it was profits on the job. 
mee. 130,152) 153). 

Walter B. Trepte had been working for Walter Trepte 
off and on since 1935; he was personnel man for the part- 
nership and signed checks. (Tr. 130, 131). 

After the partnership was formed, there were adjust- 
ments made by the partners as to a drawing account to 
equalize the different earning capacity of the partners. 
The amount that Walter B. Trepte drew was around 
$4,800.00 or $5,000.00 a year, and Walter Trepte, the 
petitioner, drew $20,000.00 a year, except in 1944 when 
the business was slow and he drew $10,000.00. Those 
salaries mentioned were deducted before figuring the 
profits to be divided between the partners. After the part- 
nership was formed, the boys had the right to withdraw 
any partnership funds for their own use and did with- 
ema. (Tr. 131, 132). 
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At the time the partnership was formed Albert Eugene 
Trepte had shown an aptitude for the construction busi- 
ness. He had natural ability to handle men and had an 
interest in the engineering end of the business. Witness 
thought he had exceptional ability so far as being able 
to get business, which is a big factor in the work; when 
the partnership was formed he had shown definite inter- 
est in what jobs were doing, what the costs of the jobs 
were and always showed an interest in the number of 
jobs—where they were and how they were progressing. 
He had gone to the jobs with the witness and on ques- 
tioning had said that he went there to enlighten himself. 
He entered into discussions. as to the character of the job 
and how it could be handled. (Tr. 132, 133). 


Witness identified his signature and that of his wife to 
Exhibit 6 (Declaration of Emancipation of Mino 
dated April 18, 1942. He stated that he had never col- 
lected or used any part of Gene’s earnings and never paid 
any of his expenses or school expense; they were drawn 
by Gene out of his share of the partnership. (Tr. 133). 


‘The petitioners have a child other than the two boys 
who are partners—a daughter—who was not considered 
in talking of the partnership, as they did not feel that she 
would lend any benefit to the partnership. (Tr. 134). 


Other than the Navy Air Station job NOY 4205 
there were other government jobs that he was doing be- 
tween 1940 and the end of the war, among them the fuel 
depot job at San Diego, the defense plant job at Rohr 
Aircraft Company in Chula Vista, the sea water tunnel 
job for the San Diego Gas © Electric Company, which 
the witness thought the government was backing, and 
several jobs for Ryan Aeronautical Company; the Navy 
paid for one of the Ryan jobs and the Defense Plant Cor- 
poration for the other. The water tunnel job ran about 
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$300,000.00, the Navy Fuel Depot job $750,000.00, 
the Rohr Defense Plant job close to $1,000,000.00, and 
Ryan close to $1,000,000.00. “The Ryan job was taken 
under Trepte Construction Company and the Fuel De- 
pot and tunnel and one of the Rohr Atrcraft jobs by 
Golden % Trepte Construction Company. (Tr. 134, 
f5). 

On or about January Ist, 1942, he had around 75 to 
100 employees. In the Naval Air Station work the 


Golden % Trepte Company was employing at the peak 
moo0men. (Tr. 135, 136, 141, 152). 


Walter B. Trepte had additional responsibility in con- 
Mection with the Naval Air Station job. First, he was 
With the timekeeping department, then assistant person- 
nel man, then equipment manager, toward the end of the 
contract when they were having hurdles at the job and 
immediately had to get very large amounts of equipment, 
particularly rental equipment, he sup2rvised the procure- 
ment of the material as a representative. (Ir. 136). 

The Trepte Construction Company is still continuing 
as a going partnership. There were no plans to change it 
mm the future. (Tr. 137). 

When asked concerning his employment by and part- 
nership with his father in the previous years, as to what 
kind of business it was, he replied that 1t was the same 
business—construction business; that the father started 
in San Diego in 1895, doing commercial contracting and 
engineering contracting; building construction is com- 
mercial buildings in particular, building factories and 
Warehouses; engineering contracting is usually road 
work, bridges or waterfront work; in every case it re- 
quires, for the purpose of submitting bids, a knowledge 
of and skill in engineering and construction engineering 
ead labor, materials and prices. (Ir. 137, 138). 
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His father’s former partner was Edward L. Rambo. 
Witness bought his interest in 1917, giving his father a 
note for one-half of the business. Rambo left the busi- 

ess and the witness came in his place. He had been work- 
ing as Superintendent for his father and Rambo at that 
time. In 1917 he was twenty-four years of age and had 
been working for his father since 1915. (Tr. 138, 139). 


In 1928 he bought his father’s interest in the business 
for cash. There was a division of property and a cash 
adjustment; they naturally had accumulated some real 
estate in the business transactions. ‘The father took the 
bulk of the real estate and an adjustment was made in 


cast: (Pr. 2400« 


Walter B. Trepte purchased additional or new equip- 
ment in connection with the NOY 4205 job. (Tr. 143). 

Asked if it was mot a fact that his «on, Waliternd® 
‘Trepte, had never shown any real interest in the business, 
at least from its technica! aspects and engineering feat- 
ures, he replied, “I would not say that. He certainly shows 
an interest in the operation of the business. His inclina- 
tion 1s toward the accounting and the office end of it and 
the equipment end of the business.” (Tr. 153). 


Walter B. Trepte was competent to carry on the con- 
tracts in the event of the death of Walter Trepte. (Tr. 
1G). 

Walter B. Trepte had helped prior to January 1, 1942 
and also subsequent thereto to assemble data necessary 
for the preparation and submission to the government, 
concerns and persons, bids for construction work. (Tr. 
erm LDF). 

The family partnership arrangement originated with 
discussions of his wife and himself (Walter Trepte) for 
years previous; he had had the same sort of partnership 
with his father; his father had been able to build up the 
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good will and integrity of the business prior to the time 
Walter Trepte was taken in as a partner and up to the 
time he bought his father out. Witness stated that he 
kept the good will and integrity of the business and felt 
that it should be continued by taking in his sons who 
were able to become partners. (Tr. 157, 158). 


‘The matter of the partnership had never been discussed 
With any attorney or any accountant prior to the time 
that it was decided to go through with the plan. (Tr. 
159). 

Mr. Stone was consulted the latter part of 1941. Mr. 
‘Trepte could not say the exact day the actual document 
was drawn up, but it was around the first of the year. 
Walter Trepte told the attorney (Mr. Stone) the sub- 
stance of the provisions wanted in the agreement. Mr. 
Stone had been his father’s and his attorney prior to 
1941, had handled the dissolution of the partnership 
with his father in 1928, but had nothing to do with the 
transaction whereby he bought out the interest of Rambo 
in 1917. ‘Vhere was no attorney then; there were not 
enough assets to pay for an attorney. (Tr. 159, 160). 


It was Walter Trepte’s purpose that his wife and two 
sons should carry on the business 1f anything happened 
to him; that his older son was trained and had the ability. 
Mirt6), b62). 

‘The Navy contract on North Island was not made on 
a bid, but was negotiated between Commandant of the 
Eleventh Naval District, together with the Public Works 
Officer, to handle a given amount of construction work at 
North Island; Trepte & Golden did not apply for the 
job; the Government applied to them. (Tr. 164, 165). 

Walter B. Trepte went out of the state to procure 
equipment in connection with the North Island job; it 
was a large procurement of several hundred thousand dol- 
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lars worth of equipment out of the CCC camps at that 
time in the state of Arizona. It was a transaction be- 
tween the navy and the CCC authority. He was picked 
for that job by the officer in charge and did it satisfacto- 
ailyes( Ite Oo.) 

The Court inquired of Walter Trepte what consider- 
ation had been given in forming partnership agreement 
with reference to the escape of taxes, and was informed 
that the tax angle had not been taken into consideration, 
that the main thing was to have the boys in the business 
to carry on in case of his death. (Tr. 166, 167). 


Specifications of Errors Relied Upon 


(1) The findings of the Tax Court are not supported 
by the evidence; 

(2) The failure to held that the AR TICLES of age 
PARTNERSHIP of the Trepte Construction Co., dated 
January 1, 1942, were effective as of said date and con- 
stituted a bona fide partnership for tax purposes; 

(3) The failure to find that the petitioner, Margaret 
‘Trepte, and each of the sons of the said petitioner, Walter 
B. ‘Trepte and Albert Eugene Trepte, contributed capital 
to the said co-partnership; 

(4) The failure to hold that each of the said sons, 
Walter B. Trepte and Albert Eugene Trepte, contributed 
vital services to the co-partnership; 

(5) ‘The failure to find that each of the said sons, 
Walter B. Trepte and Albert Eugene Trepte, had a share 
in the management and control of the business; 

(6) ‘The failure to determine that there was a definite 
relation between the profits allocated to each partner and 
the value of the services rendered: 

(7) ‘The failure to find that there was no casting about 
for a legal means of lessening the tax; 
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(8) The failure to find that the formation of the pres- 
ent co-partnership by and between the members of the 
Trepte family constituted a bona fide co-partnership for 
tax and all other purposes of the third generation of the 
Trepte family who have constantly carried on the in- 
tegrity and good will of the construction business under 
the Prepte name; 

(9) The failure to find that Walter B. Trepte and 
Albert Eugene Trepte each had his share of the profits 
derived from the partnership; each had control of his 
share of the profits; and each son had the right to with- 
draw his share of the profits without being hampered by 
his parents in any way; 

(10) ‘Vhe failure to hold that the partnership did all 
things necessary and requisite to constitute a partnership 
as provided for by the laws of the State of California, and 
by the Internal Revenue Code, more specifically Sections 
mere o2, 185, 187 and 3797: 

(11) The findings of deficiencies for the years 1942 
and 1943 in lieu of a determination that there is no in- 
come tax due from the petitioners, Walter Trepte and 
Margaret Trepte, for either of the years in controversy; 

mee) Wise Wax Court of the United States erred in 
rendering its decisions for respondent. (Tr. 61-63). 


Summary of Argument 
ie ARMICLES OF CO-PARTNERSEIP of thie 


‘Trepte Construction Co. were made and entered into in 
good faith as of the first day of January, 1942 by 
and between Walter Trepte and Margaret Trepte, the 
petitioners herein, husband and wife, and their two sons, 
Walter B. Trepte and Albert Eugene Treote, to conduct, 
carry on and do business as the Trepte Construction Co., 


miemant to the AR TICLES OF CO-PARTNERSHIP, 
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and it was the purpose and intent of all of the parties to 
form an actual, real, valid, and bona fide co-partnership 
for all purposes. 


All of the code provisions of the State of California 
were complied with in the formation of a real, actual, 
valid, and bona fide co-partnership. 


The formation of the Trepte Construction Co., Co- 
partnership by and between the members of the Walter 
Trepte family, constitutes the third generation who have 
consistently conducted and carried on the integrity and 
good will of the construction business under the 
TREPTE name for a period of approximately a half Ge 
a century. 


Each of the sons, Walter B. Trepte and Albert Eugene 
Trepte, rendered vital and valuable services to the co- 
partnership; each had his duties to perform in connection 
with the co-partnership and performed them in an efh- 
cient and satisfactory manner and each participated in 
the management and control of the business. 

Shortly before the formation of the Trepte Construc- 
tion Co., the business of Walter Trepte had extended far 
beyond any anticipated growth. It was, therefore, neces- 
sary for him to have others associated with him, in whom 
he could place confidence and trust to aid and assist him 
In carrying on and conducting the business. Naturally, 
his two sons were the logical persons. 

Margaret Trepte’s contribution to the co-partnership 
capital was from her community property. Walter B. 
Trepte and Albert Eugene Trepte each obtained, by pur- 
chase, his co-partnership interest in the Trepte Construc- 
tion Co. by signing a binding obligation in the form of 
a note (Exhibits 8 and 9) to obtain his interest and the 
obligation of each was fully discharged by December 29, 
1945. ‘There was no element of gift to the sons. 
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‘There was a determination of the value of the services 
rendered by each of the co-partners before the profits were 
allocated according to the ownership in the Trepte Con- 
struction Co. The equalization was made to Walter 
‘Trepte, and Walter B. Trepte, according to the value of 
the services performed for and in behalf of the co-partner- 
ship. 

The formation of the Trepte Construction Co. Co- 
partnership was not originated as a means of tax reduc- 
tion, avoidance, or making a division of the family in- 
come, as the tax angles were not discussed prior to the 
time that the co-partnership became an actual entity. 

Neither, Walter Trepte, father, nor Margaret Trepte, 
mother, attempted to deprive either of their sons of his 
share of the profits. Each son had the independent reten- 
tion of his share of the profits. 

‘There was no gradual change from Walter Trepte, 
Builder, into the co-partnership as was mentioned in the 
opinion of the Tax Court (Tr. 49). The change was 
effective as of the formation of the co-partnership Janu- 
ony 1, 1942. 

At the time of the formation of the co-partnership, 
mreEPirE CONSTRUCTION CO., Walter Trepte 
duly assigned to the said co-partnership all of the commu- 
nity property assets, property and business subject to the 
liabilities which he had used to conduct and carry on the 
business and operations under the name of Walter Trepte, 
Builder (Exhibit 1). 

Walter Trepte duly assigned to the said co-partnership 
all of his interest in and to the property, business and 
earnings of the Golden & Trepte Construction Company 
which was a one-half interest (Exhibit 1). 


a2 Walter Trepte and Margaret Trepte vs. 


Argument 


PETITIONERS ARE MEMBERS OF THE TREPTE 


CONSTRUCTION, CO., A -COsPARTNERSE, 
AND ARE ENTITLED TO HAVE THEIR INDI- 


VIDUAL INCOME ‘TAXES COMPUTED, ON@ 


THE BASIS OF THEIR SHARE OF Vice 
COME OF THE €CG@-PARTNERSHIP AS ER 
VIDED FOR EN SECTIONS 181,482) 183) Dé@7, 
and 3797 OF THE INTERNADREVENVME CORE. 


Such Sections of the Internal Revenue Code (Appen- | 


dix, infra) set forth a procedure by which it is submitted 
that the amount of income of the respective petitioners 
should be determined so far as the income from the Trepte 
Construction Co., a co-partnership, is concerned. 


The Tax Court of the United States in the first sen- 
tence of its opinion of this case states: 

“Factually, the first issue in this case follows the 
now familiar pattern of family partnerships, and is 
in many respects similar to Commissioner v. Tower, 
327 U. S. 280, and Lusthaus v. Commissioner, 
32/7 AD. 3.02 ay”’ 


‘Those two cases are readily distinguishable from the 
case now before this Court. The question in those cases 
involved husband and wife partnerships and in both in- 
stances not in a community property state. Whereas, the 
question before this honorable Court involves husband 
and wife in a community property state, and their two 
sons, wherein the facts and circumstances are entirely dif- 
ferent. 


It is contended that the Trepte Construction Co. co- 


partnership comes within the following definition of 
partnership: 
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“GConmnsswener ws. Tower, 327 U. S. 280 at 
286, 90 Law Ed. 670 at 675, defines a partnership 
as follows: ‘A partnership is generally said to be 
created when persons join together their money, 
goods, labor, or skill for the purpose of carrying on 
a trade, profession, or business and when there is 
community of interest in the profits and_ losses. 
(Citing Ward vs. Thompson, 22 How (US) 330, 
333, 334, 16 L. Ed 249-251; Meehan v. Valentine, 
eon sell, OS, @bclewEd) $3 50639, 12eSe-Ct. 
Oy/ De)’ 

B. W. Graham, 8 BTA 1081, the Board quoted 
from Chancellor Kent the following definition: ‘A 
contract of two or more competent persons to place 
their money, assets, labor and skill or some or all 
of them in lawful commerce or business, and to di- 
vide the profits and bear the losses 1n certain propor- 
tions.’”’ 


The Articles of Co-partnership of the Trepte Con- 
struction Co. (Exhibit 1) were made and entered into in 
good faith as of the first day of January, 1942, by and 
between Waiter Trepte and Margaret Trepte, husband 
and wife, and their two sons, Walter B. Trepte and Al- 
bert Eugene [Trepte to conduct and carry on the business 
of the Trepte Construction Co. which had been formerly 
carried on under the name and style of Walter Trepte, 
Builder, doing commercial construction, engineering con- 
struction, road work, and bridge construction. (Tr. 123). 
It was the purpose and intent of all of the parties at the 
time the co-partnership was entered into to form an ac- 
tual, real, valid, and bona fide co-partnership for all pur- 
poses. Only those members of the family which it was 
considered would be beneficial to the operation and con- 
duct of the business were taken into the co-partnership, 
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and for that reason the petitioners’ daughter was excluded 


asPaetnember ( Tiel 34h). 


Prior to January 1, 1942, the sons were merely em- 
ployees of their father, in his business as a contractor and 
builder, their services could have been terminated at any 
time, they had no investment in the business and were 
not liable for any losses sustained by the business. After 
January 1, 1942, this situation was entirely changed, the 
sons were co-partners with their father and mother, they 
had signed notes (Exhibits 8 and 9) which obligated 
them to a definite liability, they had agreed to share in 
both the profits and losses of the business, and the success 
or failure of the business fell upon them equally with the 
other co-partners. It was through the skill of the father, 
Walter Trepte, and his two sons, Walter B. Trepte and 
Albert Eugene [repte, whom he had educated and trained 
in the business from the time they were small boys until 
they came into the business with him, that brought about 
the success of the Trepte Construction Co. 


All things necessary and requisite were done pursuant 
to the provisions of the Civil Code 2466 of the State of 
California to qualify as a real, actwal, legal, valid) aime 
bona fide partnership in the County of San Diego, State 
of California, where the principal office of the Company 
i leedied (Exhibit 21). 

‘The good will and integrity of the name TREPTE in 
the contracting and building trade has continued for 
nearly half a century, Walter Trepte’s father started in 
business in San Diego in 1895 (Tr. 137). Through the 
period of years the Trepte family has done several con- 
tracting jobs for the same corporations or persons, all of 
which shows reliance and confidence in a job satisfactorily 
accomplished or done in a proper and workmanlike man- 


mer ( Pr. 158). 
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Walter Trepte had a similar partnership with his 
father who was able to build up good will and integrity 
and when Walter Trepte succeeded his father in the busi- 
ness, he was able to retain it, and he felt that the same 
good will and integrity could be continued by taking 
into the co-partnership his sons. (Tr. 158). 


In the case of W. O. Culbertson, Sr. and Gladys Cul- 
bertson v. Commissioner of Internal Revenue 168 F (2d) 
979 the Court said: 


“Neither the Constitution, the statutes, nor pub- 
lic policy requires that partnerships between fathers 
and sons be outlawed or discouraged. The desire of 
a father in any age or clime, with a business that he 
cherishes and a son that he loves, to have such son 
with him in his business and to carry it on when he 
no longer can, was not rendered an anathema by the 
LUSTHAUS and TOWER cases, and aberrations 
from the salutary rules announced in those cases 
should not now do so.”’ 


To say that Walter B. Trepte and Albert Eugene 
Trepte are co-partners with their father and mother for 
all purposes except for Federal tax purposes would pre- 
clude them from obtaining the benefit of the fine reputa- 
tion and good will of the family tradition of contractors 
and builders, which was accomplished by their father and 
grandfather. Under such circumstances they would be 
required to start anew—all of which is against good 
sound economic principles. 

The services of the two sons were valuable and vital 
to the operations of the co-partnership: 

Walter B. Trepte had much to do with the finances of 
the co-partnership and as has been shown by the tran- 
script of record one of the contracts, NOY 4205 dated 
July 6, 1940 (Exhibit K), before it was completed, ran 
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into figures of approximately $22,000,000.00. He had 
charge of equipment (Tr. 143), procured materials, 
hired and fired workmen, determined procedure in con- 
nection with the co-partnership that came under his ob- 
servation, was looked upon by his father as the one upon 
whom he could rely for assistance, he was placed in 
positions of confidence and trust, all of which are a vital 
and valuable element in connection with the conduct and 
carrying on of a business the magnitude of the Tl repte 
Construction Co. He was trained to carry on the busi- 
ness if anything should happen to his father (Tr. 162). 


Albert Eugene Trepte worked on several of the jobs 
of the co-partnership. He delivered, procured and rustied 
material, went with his father on various jobs and dis- 
cussed the jobs with his father. He had natural ability to 
handle men, an interest in engineering and being able to 
obtain business, which is a vital factor in the contracting 
business (Tr. 132). His education has been channeled 
from early childhood to engage in the construction busi- 
ness; about the middle of the year 1948, he completed a 
two year course in architectural engineering in California 
State Polytechnic College at San Luis Obispo (Tr. 106). 
His education was of course interrupted from February 
28, 1944 to June 7, 1946 while he was serving in the 
armed forces of the United States. 


Each of the sons participated in the control and man- 
agement of the business. It was the cooperation and co- 
ordination of the two sons with their father that brought 
about the success of the business in obtaining the income 
which was obtained. 


During the fall of 1941 the business of Walter Trepte, 
Builder, and his venture with Mr. M. H. Golden, as the 
Golden © Trepte Construction Company had grown 
beyond all expectations. The time had come when it was 
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necessary for Walter Trepte to surround himself with 
persons in whom he could have implicit confidence and 
trust. His two sons, Walter B. and Albert Eugene had 
from childhood worked with their father, knew and un- 
derstood much about his work, they were the natural and 
logical persons to be associated with him. The govern- 
ment and individuals knew of the integrity and ability 
of both Mr. Trepte and Mr. Golden and sought after 
them to accept contracts for large and difficult projects 
mr. 165). 

‘The opinion of the Tax Court appears to be partially 
based on the theory that Margaret Trepte, one of the 
petitioners herein, did not contribute capital originating 
with her; whereas it is clearly shown by the evidence that 
Walter and Margaret Trepte at the time of their marriage 
had no property and were at all times since their marriage 
residents of or domiciled in the State of California, a com- 
munity property state. Under these circumstances there 
should be no question regarding her contribution of capi- 
tal to the co-partnership. 

Each of the sons obtained by purchase his co-partner- 
ship interest in the Trepte Construction Co. by signing 
a binding obligation in the form of a note (Exhibits 8 
and 9). Each of the said notes was dated January 1, 
1942, payable on demand, in the principal sum of $29,- 
941.17 with interest at the rate of 3% per annum pay- 
able to Walter and Margaret Trepte, the petitioners 
herein. The sons had fully paid the notes together with 
interest by December 29, 1945. There was no element of 
gift involved, as the sons went into debt for their interest 
in the co-partnership and through their efforts and the 
efforts of their father and the coordination and coopera- 
tion of carrying on the business of the Trepte Construc- 
tion Co., they were successful in discharging their obli- 
gations which they had previously incurred. 
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Before each co-partner’s share of income is determined 
according to his or her per cent of ownership in the co- 
partnership there is determined the value of the services 
rendered by each of the respective co-partners. “Che addi- 
tional share of the income of Walter B. Trepte for services 
rendered to the business was around $4,800.00 a year, 
whereas the additional services of his father, Walter 
Trepte, is $20,000.00 with the exception of the year 
1944 when he received only $10,000.00 because business 
had been slow, no additional amounts were allocated to 
the share of the co-partnership income to Margaret Trepte 
or Albert Eugene T repte. (Tr S0rrs hl O25" 


‘There 1s not one iota of evidence throughout the entire 
transcript which as much as makes an indication that this 
co-partnership was formed for the purpose of dividing 
the family income, reducing or avoiding taxes of any kind 
whatsoever. There was no mention of income tax or tax 
consequences in the discussions leading up to the forma- 
tion of the co-partnership (Tr. 85, 116, 128, 159, Tae 
and, V'67 ). 


Each of the sons had his independent retention of his 
share of the co-partnership which was only restricted 
until the notes (Exhibit 8 and 9) were fully paid and 
each exercised his independent right over his share of the 
profits as shown by their drawing and capital accounts, 
and neither their father nor their mother, attempted to 
deprive or hamper in any way the sons’ control over their 
share of the profits. 

The Tax Court, in its opinion, stated ‘‘Petitioner tes- 
tified there was a gradual change into a partnership” (Tr. 
49). [his is an erroneous conclusion, as there was no 
gradual change over from Walter Trepte, Builder, to the 
Trepte Construction Co. Walter Trepte testified that 
the co-partnership did not immediately have new station- 
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ery printed or new checks, but had a rubber stamp made 
and overstamped his stationery, checks and records with 
ive 1 repte Construction Co.” (Tr. 134). his pro- 
cedure is not an unusual occurrence and at that particular 
time stationery was exceedingly difficult to obtain. 


All of the community property, assets, property, and 
business, subject to the liabilities of Walter Trepte, 
Builder, used to carry on the contracting and construction 
business, was duly assigned to the Trepte Construction 
Co. at the outset of the formation of the co-partnership, 
which assignment is clearly set forth in Exhibit 1. 


Prior to the formation of the ‘Trepte Construction Co., 
Walter Trepte had been conducting a joint venture with 
M. H. Golden under the name of the Golden % Trepte 
Construction Company and at the time of entering into 
the Articles of Co-partnership dated January 1, 1942, 
he duly assigned to the said co-partnership all of the as- 
sets, property and business subject to the lability which 
he had in the Golden © ‘Trepte Construction Company, 
which was a one-half interest. His interest in the Golden 
© Trepte Construction Company was assignable as it 
was not personal in character. As authority for the prop- 
osition of his assignment of his interest in and to the 
Golden % Trepte Construction Company, we refer to 
the lowa Bridge Co. v. Commissioner, 29 F (2d) Page 
eT. 


There are numerous cases which sustain the petition- 
ers’ position that a co-partnership as in this cas? made, 
entered into, and carried on by the co-partners in good 
faith, constitutes a real, actual and bona fide co-partner- 
ship for all purposes and this position is supported by the 
case of Thomas A. Walsh, Jr. v. Commissioner of Inter- 
nal Revenue,—F. 2d— (1948 Federal Tax Service, Pren- 
fee eiall, Par, 72,635): 
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‘The courts, in reliance upon the decisions of the 
Supreme Court, hold generally that a good faith 
partnership not designed for the purpose of chan- 
neling the income of one of the partners to other 
members of his family is valid for tax purposes; and 
that it is not essential that all members of the part- 
nership shall have contributed services; it is neces- 
sary only that each member must in good faith have 
contributed either capital or services or both. as de- 
clared in the Tower case, supra. 


For some recent cases sustaining the validity of 
family partnerships for tax purposes and reversing 
the Tax Court, see Kent v. Commissioner, 6 Cir.,— 
F. 2d——(decided September 27, 1948); Culbertson 
v. Commissioner, 5 Cir., 168 F 20979; Caniela ye 


‘Commissioner, 6 Cir., 168 F. 2d 907; Woosley 


Commissioner; 6 Cit., 68 F 2d330@ Weerae 
Commussioner, 6 Cir., 165: F. 2d 772; Lawten @ 
Commissioner, 6 Cir., 164 F. 2d 3:80; Walser 
Commissioner, 7 ‘Cir., 16) F.2d 6615 Durwoed 
Commissioner, 8 ‘Cir., 159°F. 2d 400: Tiamiz=s 
Commissioner, 8 Cir.,—F. 2d—(decided October 
27, 1948); and for appeals from district courts sus- 
taining family partnership contracts see: Allen v. 
Knott, 5 Cir., 166 F. 2d 798; Arnold v: Sehepiam 
5 Cir., 166 F. 2d 821. Recent casesuin thisteemas 
affirming decisions of the Tax Court holding such 
partnerships invalid for tax purposes are: Kohl v. 
Commissioner, 8 Cir.—F. 2d—; Supornick v. 
Comunissioner, 8 Cir., 150 F. 2d 110 (33 Fee 
1507); and Doll v. Commissioner, 8 Cir., 149 F.2d 
ye ( 35 ABIR 1264), 


For the reasons stated above the decision of the 
‘Tax Court is reversed.’’ 
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There are many facts in the case of Walter J. Runyon 
v. Commissioner, 8 TC 350, which are analogous to the 
proceedings in the case before this Coutt. 


The case of William F. Fischer v. Commissioner, 5 [C 
507, in many respects bears a similarity to the instant 
case. 


Some of the same problems arose in the case of Ross B. 
Hammond v. J. W. Maloney, Collector of Internal Rev- 
enue, Fed. Sup.-Vol. 80 No. 1, 212 (DC Ore. April 21, 
1948). 


With the exception of a different type of enterprise the 
ease of W. ©. Culbertson, Sr. and Gladys Culbertson v. 
Commissioner of Internal Revenue, 168 F (2d) 979 1s 
practically on all fours with the case now before this 
Court. In the Culbertson case the father sold an interest 
to his four sons who gave their notes therefor, which was 
held to be valid, a balance of which remaining unpaid on 
the notes was cancelled as a gift. Such amounts as were 
paid on the notes of the sons were derived from their share 
of the profits in the business of cattle raising, whereas in 
the case now before this Court, no part of the notes of 
the sons was cancelled, and interest was paid on the said 
notes which came from their share of the profits of the 
Trepte Construction Co. contracting and building busi- 
ness. In the Culbertson case, Mr. W. O. Culbertson gave 
to his daughter an interest in his own cattle, whereas in 
the Trepte case their daughter was excluded from the co- 
partnership, as it was felt that she could lend no benefit 
to the co-partnership. Also, in the Culbertson case, the 
business had been carried on for a period of nearly a quar- 
ter of a century, whereas in me instant case, the business 
has been carried on for nearly a half of a century. 

We submit that statements of | the Court in the Culbert- 
son case actually paraphrase almost identical facts in the 
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Trepte case and its conclusions drawn are identical with 
those that must be drawn from the evidence in the Trepte 
case, quoting: 

“It was the purpose and intent of all the parties 
to form an actual, real, and bona fide partnership 
between Culbertson and his four sons, with the full 
expectation and purpose that the boys would, in the 
future, contribute their time and services to the 
partnership. We do not consider that it is illegal, 
income-tax-Wise or otherwise, for a partnership to 
be formed in consideration, or contemplation, of 
services rendered, or to be rendered, by the partners. 
‘The fact that the boys were called into the military 
service by the United States, as well as the fact that 
some of them had not, during the tax period, com- 
pleted their education so as to devote their full time 
and attention to the partnership is in no wise indica- 
tive that the partnership was formed for the purpose 
of dividing the family income, or for the purpos2 of 
income tax savings. [he failure by a partner t@ 
render service to the partnership or to contribute 
capital originating in him, is, after all, but a circum- 
stance to be considered in determining the reality or 
actuality of an alleged family partnership. ‘The 
failure to do either is not a condition precedent. 

There is no evidence but that the partnership was 
entered into validly and in good faith, * * * them 
this partnership was entered into without any idea, 
purpose, or thought of the tax consequences but 
with the idea of carrying on the breeding of fine 
Herefords in the traditions of that section of the 
comaitry.“~ * 

‘To conclude in this case that the plan and purpose 
of an aging father to enlist the interest and services 
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of his four ranch-reared, experienced, and stalwart 
sons in the carrying on of his and his partner’s life 
work was not for the partnership's benefit seems to 
require the exaltation of suspicion over the realities 
to an extent that the exigencies cf the times for tax 
collection neither deserve nor demand. * * * 


It seems that out of the cases of Lusthaus v. Com- 
missioner, supra and Commissioner v. Tower, supra 
—which cases were properly decided on their pecu- 
liar facts—a concept has been born and is carefully 
nurtured by the tax collecting agencies that no part- 
nership is valid—income-tax-wise—between mem- 
bers of a family unless the members of the family 
coming into the partnership actually contribute 
money or had actually, theretofore, rendered serv- 
ices. Neither statute, common sense, nor impelling 
precedent requires the holding that a partner must 
contribute capital or render services.to the partner- 
ship prior to the time that he is taken into it. 


‘These tests are equally effective whether the capi- 
tal and the services are presently contributed and 
rendered or are later to be contributed or to be ren- 
dered. Moreover, a partnership is formed to act in 
the future and not in the past and when it is fully 
expected, intended, and agreed that the incoming 
partner will render services to the partnership, the 
Government should not be heard to say: “‘I will not 
recognize you as a partner even though you in good 
faith entered into it. I took you into the Army to 
fight a war and you did not perform services for the 
partnership as you had agreed to do.”’ 

‘The inquiry as toa family partnership for income 
tax purposes must relate to evidence bearing on the 
reality, the actuality, and the bona fides of the trans- 
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action, or the absence thereof. Where the proof con- 
clusively shows that a family partnership was en- 
tered into for the benefit of the business and not the 
purpose of evading, avoiding, or dividing, income 
taxes, it will be deemed a partnership for income tax 
purposes even as it is recognized in the law for all 
other purposes. “> 

We think that the evidence shows conclusively 
that the partnership here was actual, real, bona fide, 
and entered into for the benefit of the partnership, 
with no thought of income taxes and no purpose to 
evade, divide, or defeat their collection.”’ 

We further submit that the evidence shows conclusive- 
ly that the co-partnership was entered into and carried on 
in good faith, it was actual, real, and bona fide, and en- 
tered into for the benefit of the co-partnership with no 
thought of income taxes and with no purpose of dividing 
the family income to evade, divide, or defeat income taxes. 


Conciusicn 


On the basis of the law and facts, it is submitted that 
the petitioners are entitled to have their individual income 
and victory taxes computed for the years 1942 and 1943 
as co-partners of the Trepte Construction Co. pursuant 
to the Articles of Co-partnership, which come within the 
provisions of sections of the Internal Revenue Code as set 
forth in the Appendix, and that the decisions (Tr. 52 
and 53) of the Tax Court of the United States should 
be reversed wherein it found deficiencies in income and 
victory taxes for the year 1943 against Walter Trepte in 
the sum of $23,183.84 and against Margaret Trepte in 
the sum of $29,480.82. 

Respectfully submitted 
GEORGE Fl. Ss0NE 
Wm. D. MORRISON 


Counsel for Petitioners 
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APPENDIX 


' Internal Revenue Code: 


eC bole PARTNERSHIP NOT TAXABLE. 

Individuals carrying on business in partnership shall 
be liable for income tax only in their individual capa- 
Ciiay. 

Seco Mor. TAK OF PAR PNERS. 

In computing the net income of each partner, he 
shall include, whether or not distribution is made to 
him— 

(c) His distributive share of the ordinary net in- 
come or the ordinary net loss of the partnership, com- 
puted as provided in section 183 (b). 


=e, 183, SCGOMPUTATION OF PARTNER- 
SHIP INCOME. 

(a) General Rule.-—The net income of the part- 
nership shall be computed in the same manner and on 
the same basis as in the case of an individual, except 
as provided in subsections (b), (c), and (d). 

(b) Segregation of ltems.— 

(1) Capital gatns and losses.—There shail be 
segregated the gains and losses from sales or exchanges 
of capital assets. 

(2) Ordinary net income or loss. Amer ex- 
cluding all items of gain and loss from sales or ex- 
changes of capital assets, there shall be computed— 

(A) An ordinary net income which shall 
consist of the excess of the gross income over the 
deductions; or 

(B) An ordinary net loss which shall con- 
sist of the excess of the deductions over the gross 
income. 
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(c) Charitable Contributions.—In computing the 
net income of the partnership the so-called ‘‘charitable 
contribution” deduction allowed by section 23 (0) 
shall not be allowed; but each partner shall be consid- 
ered as having made payment, within his taxable year, 
of his distributive portion of any contribution or gift, 
payment of which was made by the partnership within 
its taxable year, of the character which would be al- 
lowed to the partnership as a deduction under such sec- 
tion if this subsection had not been enacted. 

(d) Standard Deduction.—In computing the net 
income of the partnership, the standard deduction pro- 
vided in section 23 (aa) shall not be allowed. 


“SEC. 187 9PARTNERSH IA RE Urns 

Every partnership shall make a return for each tax- 
able year, stating specifically the items of its gross in- 
come and the deductions allowed by this chapter and 
such other information for the purpose of carrying out 
the provisions of this chapter as the Commissioner 
with the approval of the Secretary may by regulations 
prescribe, and shall include in the return the names and 
addresses of the individuals who would be entitled to 
share in the net income if distributed and the amount 
of the distributive share of each individual. The re- 
turn shall be sworn to by any one of the partners. 


“oC, 3797. DEFUINIT TONS 

(a) When used in this title, where not otherwise 
distinctly expressed or manifestly incompatible with 
the intent thereof— 


ate 
Es 


(2) Partnership and partner. — The term 
partnership’ includes a syndicate, group, pool, joint 
venture, or other unincorporated organization, 
through or by means of which any business, financial 
Operation, Or venture is carried on, and which is not, 


6é 
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within the meaning of this title, a trust or estate or a 

corporation; and the term “‘partner’’ includes a mem- 

ber in such a syndicate, group, pool, joint venture, or 
organization.” 
United States Treasury Department Regulations II: 

SEC. 29.181-1. Partnerships. —— Partnerships as 
such are not subject to the income tax imposed by 
chapter 1, but are required to make returns of income. 
(Sze sections 187 and 188). For definition of what the 
term ‘partnership’ includes, see section 3797 (a) (2). 

“SEC. 29.182-1. Distributive share of partners.— 
(a) Each partner is required to include in his return 
for his taxable year within which or with which the 
taxable year of the partnership ends, whether or not 
distributed: 

(1) As part of his gains and losses from sales or ex- 
changes of capital assets held for not more than 
six months, his distributive share of the gains and 
losses of the partnership from sales or exchanges 
Gf Capital assets held forinot more than six 
months. 

(2) As part of his gains and losses from sales or ex- 
changes of capital assets held for more than six 
months, his distributive share of the gains and 
losses of the partnership from sales or exchanges 
of capital assets held for more than six months. 

(3) His distributive share of the ordinary net income 
or the ordinary net loss of the partnership, com- 
puted as provided in section 183 (b). 

(b) If separate returns are made by the husband 
and wife domiciled in a community property State, 
and the husband only is a member of a partnership, the 
part of his distributive share of gains and losses from 
sales or exchanges of capital assets or the part of his 
distributive share of ordinary net income or ordinary 
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net loss, which is, or is derived from, community prop- 

erty should be reported by the husband and by the wife 

in equal proportiomis. * * * 

“SEC. 29.183-1. Computation of partnership in- 
come.—The net income of the partnership shall be 
computed in the same manner and on the same basis as 
the net income of an individual, except that: 

(1) ‘The partnership is required to segregate its gains 
and losses from sales or exchanges of capital as- 
sets. A partnership is not allowed the benefit of 
section 117 (e). 

(2) ‘The partnership is further required, after exclud- 
ing all items described in paragraph (1), to com- 
pute (a) an ordinary net income which consists 
of the excess of the gross income over the deduc- 
tions, or (b) an ordinary net loss which consists 
of the excess of the deductions over the gross in- 
come. * * * Payments made to a partner for serv- 
ices rendered and for interest on cavital contribu- 
tions are not deductible in computing the net in- 

-come of the partnership, such payments being 

held to represent a division of partnership profits. 
“SEC. 29.187-1. Partnership returns.—Every patt- 
nership shall make a return of income, regardless of the 
amount of its net income (see section 3797 (a) (2) de- 
fining the term “‘partnership’’). The return shall be 
on Form 1065; shall state specifically the information 
required to be stated by the return form; shall be filled 
in according to the instructions contained thereon or 
issued with respect thereto; and shall be sworn to by 
one of the partners. Such return shall be made for the 
taxable year of the partnership, that is, for its annual 
accounting period (fiscal year or calendar year, as the 
case may be), irrespective of the taxable years of the 

partners. (See sections 182 and 183)0% 4 


